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DECI SI ON AND ORDER — AWARDI NG BENEFI TS

This proceeding arises froma claimfor benefits under Title
IV of the Federal Coal Mne Health and Safety Act of 1969, as
anended. 30 US.C 8§ 901 et seq. Under the Act, benefits are
awarded to <coal mners who are totally disabled due to
pneunoconi osis. Surviving dependents of coal mners whose deaths
were caused by pneunpbconiosis also my recover benefits.
Pneunoconi osis, commonly known as bl ack lung, is defined in the Act
as “a chronic dust disease of the lung and its sequel ae, including
pul nonary and respiratory inpairnents, arising out of coal mne
enpl oynent.” 30 U.S.C. 8 902(b).

On Decenber 30, 1999, this case was referred to the O fice of
Adm ni strative Law Judges for a formal hearing. The hearing was
hel d on August 27, 2002 in Evansville, Indiana. The findings of
fact and conclusions of |aw that foll ow are based upon ny anal ysi s
of the entire record, argunents of the parties, and applicable
regul ations, statutes, and case |law. They also are based upon ny
observation of the appearance and deneanor of the wtness who
testified at the hearing. Al t hough perhaps not specifically
mentioned in this decision, each exhibit received into evidence has
been reviewed carefully, particularly those related to the mner's
medi cal condition. The Act’s inplenmenting regul ations are | ocated
inTitle 20 of the Code of Federal Regul ati ons, and secti on nunbers
cited in this decision exclusively pertain to that title.
References to “DX,” “EX,” and “CX’ refer to the exhibits of the
Director, Enployer, and O aimant, respectively. The transcript of
the hearing is cited as “Tr.” and by page nunber.

| SSUES

The follow ng issues remain for resolution:

1. Wether issue preclusion bars Enployer from
litigating the presence of pneunpconi osis by the
finding of pneunoconiosis in the Decision and
Order of M. Kirby's living mner claim

2. \VWether the mner had pneunoconi osis as defined
by the Act and regul ati ons;

3. VWiether the mner's pneunpbconi osis arose out of
coal m ne enpl oynent;

4. \het her t he mner’s death  was due to
pneunoconi osi s; and
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5. \Whether, in the event of the death of Ms. Kirby
prior to final adjudication of her claim
Enpl oyer woul d be |iable for paynent of benefits
to any survivor of Ms. Kirby or to her estate,
heirs, executor admnistrator or his or her
assi gns.

The Enployer also contests other issues relating to the
constitutionality of the Act and regul ations. (DX 13). These
i ssues are beyond the authority of an adm nistrative | aw judge and
are preserved for appeal purposes only.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Fact ual Backqground and Procedural History

Robert A. Kirby, daimant’s husband and the m ner upon whom
this claimis based, was born on June 22, 1928 and died on March
28, 1999. daimant and the mner were married on May 1, 1967, and
they resided together wuntil the mner’s death. They had no
chi | dren who wer e under ei ghteen or dependent upon themat the tine
this claimwas filed. At the tinme of the hearing, d ainmant resided
in Wnslow, Indiana and had not remarried. (DX 2,3).

M. Kirby becane dyspneic upon exertion, which led to his
retirement from coal mning in 1992. He suffered from repeated
respiratory infections and a productive cough. The record reveals
various accounts of M. Kirby's snoking history. The record
contains evidence that M. Kirby began snoking cigarettes between
the ages of seven and ten. Ms. Kirby testified and M. Kirby
reported to physicians that he quit snoking in 1987 or 1988.

Several of the physicians of record have noted that an
arterial blood gas study shows a higher than normal | evel of carbon
monoxide in M. Kirby s bl ood. Dr. Gregory J. Fino stated that
this elevated carbon nonoxide level is indicative of continued
snoki ng. However, Dr. Fino also stated that other environnenta
factors can cause such an elevation. (EX 7 at 20-21). Al though
there is one account in which a physician records M. Kirby as
snoki ng four packages of cigarettes per day, Ms. Kirby testified
t hat t hroughout their marriage M. Kirby never snoked four packages
of cigarettes a day. The majority of the reports of snoking
history state that M. Kirby snoked two packages of cigarettes a
day. The physicians of record are consistent in crediting M.
Kirby with a snoking history of two packages of cigarettes per day
for fifty years or one hundred pack years. | find that the
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evi dence supports a finding of a snoking history of two packages of
cigarettes a day for fifty years.

Caimant, Mldred M Kirby, tinely filed her application for
survivor’s benefits under the Act on April 23, 1999. The O fice of
Wor ker’ s Conpensation Prograns denied the claim on COctober 25,
1999, and, after review ng additional evidence, affirnmed its deni al
on Novenber 29, 1999. Pursuant to Claimant’s request for a forma
hearing, the case was transferred to the Ofice of Admnistrative
Law Judges on Decenber 30, 1999. (DX 20, 24).

Coal M ne Enpl oynent

The duration of a mner’s coal mne enploynent is relevant to
the applicability of various statutory and regul atory presunpti ons.
At the hearing, the parties stipulated that Caimant worked at
| east twenty years in qualifying coal mne work. Based upon ny
review of the record, | accept the stipulation as accurate and
credit Caimant with twenty years of coal mne enpl oynent.

M. Kirby worked the first two years of his coal mne
enpl oynent underground as a jerryman. The renai nder of his coa
m ne enploynent took place aboveground where he worked as a
staggerman, bull gang repairnman, tipple repairman, driller hel per,
coal truck driver, and utility man. Each of these positions
i nvol ved significant coal dust exposure.

MEDI CAL EVI DENCE!

X-ray reports

Date of Date of Physician/

Exhibit X-ray Reading Qualifications I nter pretation

EX9 03/27/99  05/04/02  Repsher/B Negative for pneumoconiosis
EX 8 03/27/99  03/21/02  Dahharn/B Negative for pneumoconiosis
EX5 03/27/99  09/25/00  Fino/B Negative for pneumoconiosis
EX 4 03/27/99  09/12/00 Renn/B Unreadable X-ray

! Many of the physicians of record include in their independent nedical
reviews the assessnment of x-ray interpretations, pul monary function studies and
arterial blood gas studies that are not a part of the current record. As those
interpretations and studies are not in the record, | do not include them here.



Date of Date of Physician/
Exhibit X-ray Reading Qualifications I nter pretation
EX 2 03/27/99  12/28/99 Meyer/B, BCR Unreadable X-ray
EX1 03/27/99  12/13/99  Shipley/B, BCR Negative for pneumoconiosis
DX 21 03/27/99  12/10/99  Spitz/B, BCR Negative for pneumoconiosis
DX 21 03/27/99  11/18/99  Wiot/B, BCR Negative for pneumoconiosis
EX1 03/27/99  11/16/99 Perme/B, BCR Negative for pneumoconiosis
DX 14 03/27/99  03/27/99  Moss/unknown Not assessed for pneumoconiosis
EX9 07/11/97  05/11/02  Repsher/B Negative for pneumoconiosis
EX 8 07/11/97  03/21/02 Dahhan/B 1/0
EX5 07/11/97  09/25/00  Fino/B Negative for pneumoconiosis
EX 4 07/11/97  09/12/00  Renn/B Negative for pneumoconiosis
EX 2 07/11/97  12/28/99  Meyer/B, BCR Negative for pneumoconiosis
EX1 07/11/97  12/13/99  Shipley/B, BCR Negative for pneumoconiosis
DX 21 07/11/97  12/10/99  Spitz/B, BCR Negative for pneumoconiosis
DX 21 07/11/97  11/18/99  Wiot/B, BCR Negative for pneumoconiosis
EX1 07/11/97  11/16/99 Perme/B, BCR Negative for pneumoconiosis
DX 14 07/11/97  07/11/97  Powers/unknown Not assessed for pneumoconiosis
DX 14 07/09/97  07/09/97  Powers/unknown Not assessed for pneumoconiosis
DX 14 04/10/96  04/10/96  Ross/unknown Not assessed for pneumoconiosis
EX 8 12/20/92  05/04/02  Repsher/B Negative for pneumoconiosis
EX 9 12/20/92  03/21/02 Dahhan/B 1/0
EX5 12/20/92  09/25/00  Fino/B Negative for pneumoconiosis
EX 4 12/20/92  09/12/00 Renn/B Negative for pneumoconiosis
EX 2 12/20/92  12/13/99  Shipley/B, BCR Negative for pneumoconiosis
DX 21 12/20/92  12/10/99  Spitz/B, BCR Negative for pneumoconiosis
EX1 12/20/92  11/16/99  Perme/B, BCR Negative for pneumoconiosis
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"B" denotes a "B" reader and "BCR' denotes a board-certified
radi ol ogi st. A "B" reader is a physician who has denonstrated
proficiency in assessing and classifying x-ray evidence of
pneunoconi osi s by successfully conpl eti ng an exam nati on conduct ed
by or on behalf of the Departnent of Health and Human Services
(HHS) . A Dboard-certified radiologist is a physician who is
certified in radiology or diagnostic roentgenol ogy by the Anerican
Board of Radi ol ogy or the Anerican Ost eopat hic Associ ation. See 20
CF.R § 718.202(a)(ii)(0O.

Arterial Blood Gas Studies

Resting/
Exhibit Date Physician pCoO, poO, Exercise
DX 14 03/15/99  Gehlhausen 47 43 Resting
DX 14 03/27/99  Gehlhausen 53 57 Resting

Narrative Medi cal Evidence

The record contains nedical records from three visits M.
Kirby made to Dr. Daniel Conbs for treatnent on February 20, 1997,
April 7, 1997 and May 21, 1997. (DX 9). These records refer to
di agnoses of chronic obstructive pulnonary disease (COPD),
bronchitis, asthma, and coal workers’ pneunobconiosis. |n addition,
the records detail the nedications prescribed to M. Kirby for
these conditions. Dr. Conbs’ qualifications are not of record.

The record al so contains hospital records from1996 until 1999
from Wrth Regional Hospital in OGakland Cty, Indiana. (DX 15).
Terry C. Gehl hausen, D.QO, was the treating physician in each of
M. Kirby's adm ssions to the hospital. On April 9, 1996, M.
Kirby was admtted to the hospital upon conpl aints of acute urinary
i nconti nence and fever. Upon discharge, Dr. Gehl hausen di agnosed
M. Kirby wth pneunbnia and COPD in addition to wurinary
i nconti nence. On July 9, 1997, M. Kirby was admtted to the
hospital due to breathing problenms. Dr. Cehl hausen di agnosed M.
Kirby with pneunonia, COPD and pneunobconi osi s. Dr. Cehl hausen
noted that M. Kirby did not snoke. M. Kirby was admtted to the
hospital on March 15, 1999 for pulnonary insufficiency. Dr .
Gehl hausen noted that M. Kirby was “so dyspneic that he can hardly
do anything but gasp for air.” M. Kirby was discharged on March
18, 1999; however, he was readmtted on March 27, 1999. He was
di agnosed wth bacterial pneunonia, hypovolema, septicen a,
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pneunoconi osi s, and strep. M. Kirby died at the hospital on
March 28, 1999. Dr. Cehl hausen’s credentials are not of record.

John A. Heidingsfelder, MD., performed an autopsy on March
28, 1999. (DX 7). In the Prelimnary Autopsy Report, Dr.
Hei di ngsfel der opined that M. Kirby suffered fromthe foll ow ng
conditions: (1) Marked pulnmonary anthracosis and |ynph nodal
ant hracosis; (2) Mirked, bilateral bullous enphysema with mild
pitting and trenching of mainstream bronchi; (3) Extensive
ant hracotic pignent deposition throughout the lungs; (4) Foca
pleural fibrosis in the left upper |obe of the lung; (5) Pneunoni a;
(6) Coal workers’ pneunobconiosis; and (7) Severe atherosclerosis in
the proximate right coronary artery.

In a mcroscopic examnation, Dr. Heidingsfelder reiterated
t he above diagnoses and reported additional findings from
m croscopi ¢ anal ysis of slides gathered fromthe autopsy. (DX 21).
Dr. Heidingsfelder found anthracotic macules and anthracotic-
fibrotic macul es neasuring one to three mllineters in dinension.
He noted marked pul nonary anthracosis and pleural, subpleural and
interstitial pulnonary fibrosis. He reported that the | ynph nodes
showed marked anthracosis with focal nodule formation and a focal
wel | -di fferentiated adenocar ci nona. He al so di agnosed pul nonary
enphysenma with bull ous | esi ons and pneunoni a.

Dr. Heidingsfelder also submtted a nedical report on August
7, 2002. (CX 5). Taking into consideration the nedical evidence
of record and consultation reports, Dr. Heidingsfel der opined that
M. Kirby's coal dust exposure and snoking history conbined to
contribute to his death. He opined that “the di sease patterns of
COPD due to snoking and coal mne dust” are not always accurately
separ abl e. He based his opinion on the results of his autopsy
exam nation, mcroscopic exam nation and the nedical evidence of
record. Dr. Heidingsfelder is board-certified in Anatom c and
Clinical Pathology as well as Forensic Pathol ogy. (CX 5).
Currently, he serves as an Associ ate Pathol ogist for Pathol ogy
Services, Inc., as a Deputy Coroner, Cinical Associate Professor
of Pat hol ogy at the Indiana University Medical Center, as well as
mai ntai ning his own private pathology practice. He is a nenber of
the American Society of Cdinical Pathologists, the College of
Anmerican Pathologists and the Anerican Acadeny of Forensic
Sci ences.

Richard L. Naeye, MD., issued an independent nedical review
on COctober 28, 1999 and a supplenental report on July 19, 2002.
(DX 18, EX 10). In authoring his initial review, Dr. Naeye

considered the autopsy report, the autopsy slides, the Death
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Certificate, hospital records and nedical evidence that were
contained in the record of M. Kirby's living mner claim Dr.
Naeye also considered accurate work and snoking histories.
Regarding the autopsy slides, Dr. Naeye found “one to four
ant hracoti c deposits in nost pieces of lung tissue.” (DX 18). He
stated that “centril obul ar enphysema is everywhere . . . SO very
severe that focal enphysema coul d never be detected.” He found one
ant hracotic m cronodul e anong the sanples. Dr. Naeye opined that
M . Kirby suffered from very mld sinple coal workers

pneunoconi osis. He based this diagnosis on the findings fromthe
autopsy slides. Finding the sinple pneunpbconiosis to be too mld
to have inpaired M. Kirby's lung function or contributed to his
death, Dr. Naeye opined that M. Kirby s snoking history was to
bl anme for his severe enphysenma and bronchitis. Dr. Naeye is board-
certified in Anatom c and Clinical Pathology. He is the Professor
of Pat hol ogy and t he Chai rman of the Departnent of Pathol ogy at the
Pennsyl vani a St at e Col | ege of Medi ci ne. He nai ntains nenbershipin
the I nternational Acadeny of Pat hol ogy, the Ameri can Associ ation of
Pat hol ogi sts, the Anerican Soci ety of Cinical Pathol ogi sts and t he
Col | ege of American Pathol ogi sts. Dr. Naeye has publi shed nunmerous
prof essional articles regarding i ssues of pregnancy, pediatric and
perinatal pathology as well as occupational |ung di seases anong
coal m ners.

P. Raphael Caffrey, MD., issued an i ndependent nedi cal review
on Novenber 10, 1999 and a suppl enental report on July 29, 2002.
(DX 18, EX 17). Taking into consideration accurate work and
snoking histories, Dr. Caffrey al so considered the autopsy report
and slides, x-ray interpretations, mnedical record, pulnnonary
testing, and consultative reports. Regarding the autopsy slides,
Dr. Caffrey found four macules and one mcronodule, severe
enphysema and acute bronchitis. (DX 18). He diagnosed M. Kirhby
Wi th pneunonia, severe centrilobular and panlobular enphysens,
chronic bronchitis, mld sinple coal workers’ pneunoconi osis, and
anthracotic pignment in the |lynph nodes. Dr. Caffrey opined that
M. Kirby' s pneunoconiosis was “too mld to cause any pul nonary
disability” or to contribute to or hasten M. Kirby's death as it
affected only five percent (5% of the lung tissue. (EX 11). He
attributed M. Kirby’' s enphysena and bronchitis solely to snoking.
Dr. Caffrey is board-certified in Anatomic and Cinical Pathol ogy.
He is a nenber of the College of Anerican Pathologists, the
Anmerican Society of dinical Pathologists, and the Internationa
Acadeny of Pat hol ogi sts.

Peter G Tuteur, MD., issued an i ndependent nedi cal reviewon
January 17, 1995 and suppl enental reports on Septenber 6, 2000 and
July 30, 2002. (EX 3, 14, 17). Dr. Tuteur’s initial opinion was
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i ssued prior to M. Kirby's death. Taking into consideration the
nmedi cal evi dence of record and accurate work and snoki ng hi stories,
Dr. Tuteur opined that M. Kirby did not have clinically,
physi ol ogi cal | y or radi ographically significant pneunoconi osis. He
di agnosed M. Kirby with enphysema and chronic bronchitis due
solely to his snoking history. In his latter reports, Dr. Tuteur
considered the autopsy report, Death Certificate, the nedical
evi dence of record and consultative reports of other physicians.
Dr. Tuteur opined that although the autopsy showed the presence of
pneunoconiosis it “did not aggravate his health status, it did not
contribute to cause or hasten his death.” (EX 3). Dr. Tuteur
concluded that M. Kirby' s snoking history was the cause of his
enphysema and chronic bronchitis which were

responsi ble for his clinical synptomatol ogy,
his physical exam nation findings, t he
advanced i npai rment of pul nonary function, the
changes seen on radiograph and the inpaired
health status characterized in part by severe
br eat hl essness and in part by recurrent poorly
controlled pulnmnary infections that caused
his death and hastened the tine of his death.

(EX 3). Dr. Tuteur is board-certified in Internal Medicine and
Pul nonary Disease. (EX 3). He has had additional training in the
area of pulnonary nedicine and is an Associate Professor of
Medi ci ne at Washi ngton University in St. Louis, Mssouri, where he
is also the Director of the Pulnobnary Function Laboratory. He
mai nt ai ns nenbership in the American Coll ege of Chest Physicians,
the Anerican College of COccupational Medicine, the American
Thoracic Society, and the Anerican Society of Internal Mdicine.
Regardi ng professional publications, Dr. Tuteur has authored
nunmerous articles on pul nonary function and di seases.

Joseph J. Renn, 111, MD., submtted an independent nedica
review on Septenber 27, 2000 and suppl enental reports on July 23,
2002 and Septenber 10, 2002. (EX 4, 12, 24). Taking into

consi deration accurate work and snoking histories, Dr. Renn also
reviewed the nedical records and consultative reports of record.
He diagnosed M. Kirby wth streptococcal pneunonia, chronic
bronchitis, pulmonary enphysema, incidental adenocarcinoma, mld
si npl e coal workers’ pneunobconi osis, and an asthmati c conponent of
chronic bronchitis. (EX 4). Dr. Renn opined that M. Kirby's
chronic bronchitis and enphysema were due solely to his past
snoking. He concluded that M. Kirby’s mld pneunoconiosis was
“pat hol ogi cal | y det ect abl e but was not clinically, physiologically,
or radiographically detectable. As such, it could not have
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contributed to his demse.” (EX 4). Dr. Renn is board-certified
in Internal Medicine and Pul nonary Di sease. He is a dinica
Associate at the West Virginia University School of Mdicine and
engages in consulting work for the WMnongalia County Chest
Di agnostic Center and the U S. Industrial Medicine Corporation.
He is a nmenber of the Anerican College of Chest Physicians, the
Anmeri can Thoracic Society and the Anerican Col | ege of Physicians.

Gregory J. Fino, MD., issued an i ndependent nedi cal reviewon
Sept enber 28, 2000 and suppl enental reports on August 5, 2002 and
Septenber 6, 2002. (EX 5, 16, 23). Dr. Fino considered accurate
work and snoking histories as well as the nedical records and
consultative reports of record in his opinion. Dr. Fino opined
that “the nedical information that is present in this case does not
support a clinically significant contribution to this man’s death
fromcoal mne dust inhalation.” (EX 23). Finding the extent of
pneunoconi osis to be too mld to contribute to significant COPD,
Dr. Fino concluded that M. Kirby s fifty-year snoking history was
the cause of M. Kirby' s obstructive pul nonary disease. Dr. Fino
is board-certified in Internal Medicine and Pul nonary D sease. He
received additional training in pulnonary nedicine and has
publ i shed several articles in professional nedical journals,
predom nantly addressi ng CREST syndrone. ?

Abdul K. Dahhan, M D., submtted an i ndependent nedi cal review
on March 21, 2002 and a supplenental report on July 29, 2002. (EX
8, 13). Dr. Dahhan considered the nedical evidence and
consultative reports of record in reaching his conclusions. He
di agnosed M. Kirby with m|d sinple coal workers’ pneunoconi osi s,
chronic bronchitis and enphysenma in addition to t he pneunoni a whi ch
was the primary cause of M. Kirby's death. (EX 8). Dr. Dahhan
opined that M. Kirby's chronic bronchitis and enphysema were not
caused by coal dust exposure as “[h]e term nated his exposure in
1992, a duration of absence sufficient to cause cessation of any
industrial bronchitis he my have had.” (EX 8). In his
suppl enental report, Dr. Dahhan noted that M. Kirby' s sinple
pneunoconi osi s was i nsufficient to cause cor pul nonale. Dr. Dahhan
is board-certified in Internal Medicine and Pul nonary Medi ci ne and
recei ved additional pulnonary nmedical training. He is a nenber of
t he Anmerican Col | ege of Chest Physicians and the Anerican Thoracic
Soci ety.

2 CREST Syndronme is a syndrome suffered by those with scleroderma, a
chroni c autoi nmune di sease.
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Lawrence H. Repsher, MD., submtted an independent nedi cal
review on May 7, 2002 and a suppl enental report on July 30, 2002.
(EX 9, 15). Dr. Repsher considered accurate work and snoking
histories in addition to the nedical evidence and consultative
reports of record in making his conclusions. Dr. Repsher diagnosed
M. Kirby wwth very mld coal workers’ pneunoconiosis. The bases
for this diagnosis included the absence of radi ographic evidence of
pneunoconi osis and |ack of evidence of pneunoconiosis in the
results of the various pulnonary function and arterial blood gas
studi es perforned. (EX 9). Dr. Repsher opined that mld
pneunoconi osis would not “cause[] or increase[] the risk of one
devel opi ng bacterial pneunonia” and therefore did not hasten M.

Kirby’s death. (EX 9). In addition, Dr. Repsher concluded that
M. Kirby' s snoking was “nore than adequate to account for all of
hi s nmeasurabl e obstructive di sease and cor pulnonale.” (EX 15).

Dr. Repsher is board-certified in Internal Medicine and Pul nonary
Di sease and has recei ved addi tional training in pul nonary medi ci ne.
He is the author of many professional articles, many of which
address COPD, bronchial asthma and the effects of bronchodil ators.

Everett F. Qesterling, MD., issued an independent nedi cal
review on August 23, 2002. (EX 19). Dr. Qesterling reviewed
aut opsy slides and the nedi cal evidence of record. Dr. Qesterling
di agnosed M. Kirby wth COPD, adenocarcinoma, significant acute
and chronic smal | airway di sease resulting in bronchopneunoni a, and
sinmple <coal workers’ pneunpconi osis. He opined that the
“structural change due to m ne dust exposure is insufficient to
have altered pulnmonary function and therefore could not have

contributed to any lifetinme disability. Mor eover, they are
insufficient to have contributed to, hastened or caused this
gentleman’s death.” (EX 19). In addition, Dr. Qesterling

concl uded that cor pulnonale in this case was a result of pul nonary
hypertension due to enphysema and not a result of coal dust
exposur e. Dr. Qesterling is board-certified in Anatom cal and
Cinical Pathology as well as Nuclear Medicine. He is the Chairman
of Pathology at Chio Valley General Hospital in MKees Rocks,
Pennsyl vania. He naintains nmenbership in the American Society of
C i nical Pathol ogi sts.

Francis H Y. Geen, MD., issued an independent nedi cal
review on February 26, 2002. (CX 1). Dr. Green considered
accurate work and snoki ng histories. Based on the nedical evidence
of record and his review of the autopsy slides, Dr. Geen di agnosed
M. Kirby with enphysema, chronic bronchitis, coal workers’
pneunoconi 0si s, necroti zi ng bronchopneunoni a and pul nonary vascul ar
changes consistent with cor pulnonale. Dr. G een opined that the
pneunoconi osi s was of noderate severity due to the presence of coal
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dust mcronodul es, coal dust macules in the lung tissue and
“remmant s of coal dust macul es” present in nost of the sections of
the lung, which had been “destroyed by the enphysenma.” (CX 1).
Dr. Green concluded that pneunoconiosis did contribute to M.
Kirby' s death as both cigarette snoki ng and coal m ne dust exposure
were the cause of his chronic bronchitis and enphysena. These
conditions inpaired M. Kirby's ability to fight pneunonia and
pneunoconi osis contributed to pulnonary hypertension and cor
pul nonal e. Dr. Geen is board-certified in Anatom c Pat hol ogy.
Currently he serves as a Professor in the Departnent of Pathol ogy
at the University of Calgary and as Chair of the Respiratory
Research Group. He also served as Chief of the Pathol ogy Section
for NIOSH from 1977 to 1985 where he adm ni stered t he Nati onal Coal
Wor kers Autopsy Study. He is a nenber of the International Acadeny
of Pat hol ogy, the Canadi an Association of Pathologists; and the
Pat hol ogi cal Society of Geat Britain and Northern Ireland. Dr.
Green has witten nunerous articles and book chapters regarding

i ssues in occupational |ung disease. Many of these articles
focused on lung diseases in coal mners and the research he has
done in this field. In addition, Dr. Geen is the author of the

t ext book Pat hol ogy of QOccupational Lung Di sease.?

Robert A. C. Cohen, MD., submtted an independent nedi cal

review on August 7, 2002. (CX 2). In addition to accurate work
and snoking histories, Dr. Cohen considered the nedical evidence
and consultative reports of record in his analysis. Dr. Cohen

opined that M. Kirby' s obstructive lung disease was a result of
both his snoking history and coal dust exposure. He found that
coal dust exposure and snoking contributed to M. Kirby' s enphysema
and chronic bronchitis and that these conditions denied himthe
“pul nronary reserve to withstand the effects of the pul nonary
infection” which was the primary cause of death. (CX 2). Dr.
Cohen is Board Certified in Internal Medicine with two sub-
specialties in Pulnonary Disease and Critical Care. Dr. Cohen’s
Curriculum Vitae reveals extensive training and experience in
pul monary nmedi ci ne. H's current appointnments include Senior
Attending Physician in the Division of Pulnonary Medicine and
Critical Care, Director of the Black Lung dinics Program and
Director of the Pulnonary Function and Cardi opul nonary Exercise
Laboratory, all at Cook County Hospital. He is also a Medical
Advisor to the National Coalition of Black Lung and Respiratory
Di sease Clinics and a Consultant to the Departnent of Health and
Human Services Black Lung Cinics Program He is a fellow of the

8 A CHRRG & FRaNGIS H. Y. GreeN, PATHOLOGY OF OCCUPATI ONAL LUNG DiSease (2d ed.
1998).
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Anerican Col |l ege of Chest Physicians and a nenber of the Anmerican
Thoracic Society, the Society of Critical Care Medicine and the
Soci ety for Cccupational and Environnental Health. Furthermore, he
has authored and co-authored professional articles regarding
pulmonary disease, particularly tuberculosis.

David L. H nkanp, MD., issued an independent nedical review
on August 2, 2002. (CX 3). Dr. H nkanp consi dered accurate work
and snoking histories, as well as the nedical evidence and

consul tative opinions of record. He concluded that M. Kirby’'s
enphysema and chronic bronchitis result fromboth snoking and coal
dust exposure. Dr. Honkanp reasoned that M. Kirby had
“substantial exposure” to cigarette snoking and coal dust and that
“those agents conbined to cause his severe COPD which was the
primary contributing factor to the devel opnent of pneunpnia and to
his inability to survive the pneunonia.” (CX 3). Dr. Honkanp is
board-certified in Preventative Medi ci ne and Cccupati onal Medi ci ne.
He is the Director of Gccupational/Environmental Medicine at
Central COccupational Health Organization in Chicago, Illinois. In
addition to nenbership in the Anmerican Acadeny of Occupational
Medi ci ne and the Association of GCccupational and Environnental
Clinics, Dr. H nkanp has witten published professional articles
involving the effects of hazardous exposure.

Perry Guariglia, MD., issued an i ndependent nedi cal revi ewon
August 7, 2002. (CX 4). After reviewing the autopsy slides, the
medi cal evi dence and consul tative opinions of record, Dr. Guariglia
di agnosed M. Kirby with necrotizing pneunonia, pneunopconi osis,
enphysema, chronic bronchitis, pul nonary hypertension, fibrosis and
pleuritis. He al so considered accurate work and snoki ng hi stories.
Regardi ng the autopsy slides, Dr. Guariglia found that “virtually
all sections” of the lung showed dust nmacules “adjacent to, or
wi thin, areas of enphysema.” (CX 4). He opined that M. Kirby's
death was primarily caused by pneunoni a, but secondarily caused by
“severe enphysema and chronic bronchitis due to a synergistic
conbi nati on of coal workers’ pneunoconiosis and the given history
of cigarette snoking.” (CX 4). ©Dr. Cuarigliais board-certified
in Anatomi ¢ and Cinical Pathology. He is an Associate Professor
of Pathology at Rush Medical College in Chicago, Illinois. In
addition, he maintains nenbership in the Anerican Society of
Clinical Pathologists and the Coll ege of American Pathol ogi sts.

Steven M Koenig, MD., submtted an independent nedical
review on Novenber 9, 2002. (CX 6). Taking into consideration
accurate work and snoking histories, Dr. Koenig also reviewed the
medi cal evidence and consultative reports of record. Dr. Koenig
opi ned t hat coal dust exposure contributed to M. Kirby's COPD. He
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noted that the pul nonary function studies admnistered after M.
Kirby quit snoking did not show the expected return to nornal
| evel s of decline in FEV,, As M. Kirby was still working in the
mnes until 1992, Dr. Koenig attributed the *accelerated
deterioration” in FEV, | evels to coal dust exposure. He believed
that M. Kirby s coal dust exposure was of “sufficient intensity
and duration to cause respiratory inpairnment in a susceptible

individual.” Dr. Koenig is board-certified in Internal Medicine,
Pul monary Disease, and Critical Care. He received additiona
training in pulnonary disease and critical care. In addition to

serving as an Associ ate Professor of Medicine at the University of
Virginia School of Medicine, heis the Director of the Cccupati onal
Lung Disease Program Director of the Bronchoscopy Suite, and
Director of the Pulnonary Rehabilitation Program all at the
University of Virginia. He has witten nunerous articles for
publication on pul nonary and critical care issues.

Depositi on Testi nony

Dr. Tuteur was deposed on Septenber 24, 2002. (EX 21). He
affirmed the opinions in his January 17, 1995, Septenber 6, 2000
and July 30, 2002 nedical reviews. He reiterated that M. Kirby
suffered fromm | d pneunpbconi osi s and added that his condition fel
withinthe definitions of | egal as well as clinical pneunoconi osis.
He stated that although coal mne dust “is a possible etiologic
agent in the devel opnent of air flow obstruction,” he believed that
“coal mne induced COPD of clinical significance is very, very
infrequent.” (EX 21 at 11-12). In addition, Dr. Tuteur opined
that there was evidence of cor pul nonale, but that enphysema was
the cause and that coal dust exposure did not contribute to the
enphysensa.

Dr. Renn was deposed on Cctober 19, 2000. (EX 6). He
affirmed his earlier opinions and his conclusion that M. Kirby’'s
death was due to his snoking history. He opined

the degree of coal workers’ pneunobconi0osis
that he had pathologically was too mld to
have caused himventilatory inpairnment to the
extent that he woul d have been susceptible to

death fromit . . . somld that it would not
have resulted in any predi sposition to devel op
that infection. 1t would not have resulted in

any predisposition to any severe destruction
of the pul nonary parenchymal architecture and
anatony such that it would have predi sposed
himto pneunoni a.
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(EX 6 at 23-24). Mreover, he stated that coal dust exposure did
not contribute to M. Kirby' s enphysena. In support of this
proposition, Dr. Renn noted the results of the pul nonary function
tests were typical of snoke-induced obstructive disease and that
the type of enphysema suffered by M. Kirby was not focal
enphysema, which he opined is the type caused by coal dust. (EX 6
at 26-29). M. Kirby's synptonmatol ogy, such as barreled chest,
wheezes, rhonchi, and test results showed a di sease consistent with
snoki ng-i nduced di seases. (EX 6 at 33-34).

Dr. Fino was deposed on Novenber 10, 2000. (EX 7). He opined
t hat objective evidence showed that M. Kirby' s obstructive |ung
di seases were not caused by pneunbconi osis. As M. Kirby's
pneunoconi osis was di agnosable only at autopsy, Dr. Fino stated
that he could not have had a “significant or severe or disabling or
deat h- causi ng obstructi on due to pneunoconiosis.” (EX7 at 11-12).
In addition, Dr. Fino opined that the reversibility shown wth
adm ni stration of bronchodil ators in the pul nonary function studi es
showed that his pul nonary inpairnment was not coal dust exposure
rel ated as “coal dust related conditions are not reversible.” (EX
7 at 14).

Dr. Repsher was deposed on Septenber 12, 2002 and affirmed his
medi cal reviews of May 7, 2002 and July 30, 2002. (EX 20). He
opi ned that coal dust exposure can result in focal enphysema but
not panl obul ar enphysema. As M. Kirby suffered from panl obul ar
enphysema, he concluded it could not have resulted from coal dust
exposure. (EX 20 at 8-9). Although M. Kirby did show evi dence of

focal enphysema as well, Dr. Repsher stated that it was such a
smal | amount that “it would not cause any neasurable . . . effect
on di ffusing capacity or any other |ung function tests.” (EX 20 at

11). Regarding M. Kirby' s chronic bronchitis, Dr. Repsher found
that while coal dust mght have exacerbated his bronchitis “it
woul d have been aggravated to such a small degree that the anopunt
of that aggravati on would not be individually neasurable.” (EX 20
at 11).

Dr. Geen was deposed on Novenber 1, 2002. (CX 15). He
affirmed his February 26, 2002 nedical review. Dr. Geen stated
t hat coal m ne dust contributed to M. Kirby’'s pul nonary i npairnment
by causing pneunoconiosis and “by contributing to the chronic
bronchitis and enphysema.” (CX 7 at 15). He added that
pneunoconi osi s and the obstructive inpairnments would put stress on
the heart causing cor pul nonale. Regarding enphysema, Dr. G een
opi ned that coal mne dust while “primarily associated wth focal
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and centriacinar* enphysemmn,” it can also cause panacinar or
panl obul ar enmphysema. (CX 7 at 19). H's own research and studies
have shown a significant increase of panl obul ar enphysena in coal
mners as conpared to other groups. (CX 7 at 30). Dr. G een
di sagreed with the notion that cessation of exposure to coal dust
woul d elimnate industrial bronchitis. He stated that changes in
t he ai rways may be pernmanent or take many years to reverse. (CX 7
at 33). In addition, Dr. Geen explained his opinion that M.
Ki rby’ s pneunbconi osis was noderately severe in conflict with the
ot her physicians of record. He has found that the presence of
enphysema interferes with the readi ng of chest x-rays and that the
destruction of lung tissue by enphysema breaks up pneunbconi 0si s
| esions therefore making it “quite difficult to recognize the
classic lesions of pneunoconiosis against a background of very
severe enphysema.” (CX 7 at 34-35).

Dl SCUSSI ON AND APPLI CABLE LAW

Because Ms. Kirby filed her application for survivor’s
benefits after March 31, 1980, this claim shall be adjudicated
under the regulations at 20 C.F.R Part 718. To establish
entitlenment to benefits wunder this part of the regulations,
Cl ai mant nust prove by a preponderance of the evidence that the
m ner had pneunoconi osis, that his pneunoconi osis arose from coal
m ne enploynent, and that his death was due to pneunopconi osis.
Peabody Coal Co. v. Director, OACP, 972 F.2d 178 (7" Cir. 1992).

On August 7, 1996, M. Kirby was awarded Bl ack Lung benefits
in a Decision and Order adjudicating his living mner’s claim (DX
1). The adm nistrative |law judge determned that M. Kirby had
proven by a preponderance that he had pneunobconi osis arising out of
coal mne enploynent and that he was totally disabled due to that
condition. Caimant argues that issue preclusion applies in this
case to prohibit Enployer from re-litigating the existence of
pneunoconi osis in this case. C ai mant addresses the recent Seventh
Federal G rcuit decision in Zeigler Coal Co. v. D rector, OAP
[Villain], 312 F.3d 332 (2002), which involved this issue.
Al though Villain permts an exception to issue preclusion when
aut opsy evidence is offered, O ainmant contends that this exception
is unavailable to Enployer as it has not offered the autopsy
results to show that pneunoconiosis was found in error in the
previ ous Decision and Order. Enployer argues that the exception
appl i es whenever autopsy evidence is offered in a survivor claim

4 The termcentriacinar is interchangeable with centrilobular. (CX 7).
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In Villain, the Seventh GCrcuit held that the autopsy
exception to i ssue preclusion allows “[b]Joth a m ne operator and a
survivor . . . to introduce autopsy evidence in an effort to show
that the determ nation nade during the mner’'s life was incorrect.”
Villain, 312 F.3d at 334. The court further expl ai ned that

there is no point in readjudicating the
guestion whet her a gi ven m ner had
pneunoconi 0osis unless it is possible to adduce
highly reliable evidence - which as a
practi cal matter neans autopsy results.
O herwise the possibility that the initial
deci sion was incorrect is no reason to disturb
it. W therefore hold that a grant of
survivor’s benefits may rest on findings made
during the mner’s life.

Villain, 312 F.3d at 334 (citation omtted).

Enpl oyer has not alleged that the prior Decision and O der
held incorrectly that M. Kirby had clinical pneunoconiosis.
Therefore, Enployer should not be permtted to readjudicate the
i ssue of the existence of pneunoconiosis. Furthernore, the autopsy
results indicate that the prior Decision and Order was correct in
finding the existence of pneunoconiosis. However, Enployer argues
that while the autopsy evidence establishes the presence of
clinical pneunoconiosis, it does not establish the presence of
| egal pneunobconi osi s. To address Enployer’s argunent, | wll
anal yze the existence of |egal pneunoconiosis in accordance with
t he regul ati ons.

Pneunoconi osi s and Causati on

Under the Act, “‘pneunobconiosis’ neans a chronic dust disease
of the lung and its sequel ae, including respiratory and pul nonary
i npai rments, arising out of coal mne enploynent.” 30 US. C 8§
902(b). The regulations provide that this definition enconpasses
both *“clinical” and “legal” pneunoconi osis. 20 CF. R 8
718.201(a). dinical pneunoconiosis is defined as those di seases
recogni zed by the nedical comunity as pneunobconiosis, /i.e. the
conditions characterized by the permanent deposition of a
substantial anmount of particulate matter in the lungs and the
fibrotic reaction of the lung tissue to that deposition caused by
dust exposure in coal mne enploynment. 20 CF.R 8 718.201(a)(1).
Legal pneunoconiosis is defined as “any chronic lung disease or
inpairment and its sequel ae arising out of coal mne enploynent.
This definition includes, but is not |limted to, any chronic
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restrictive or obstructive pulnonary di sease arising out of coa
m ne enploynment.” 20 CF.R 8§ 718.201(a)(2).

In this case, Enployer has conceded that M. Kirby suffered
from nedical or clinical pneunoconiosis. (Tr. 14). Enpl oyer
mai ntains that M. Kirby did not suffer fromlegal pneunbconi osis.
(Tr. 14). Specifically, Enpl oyer argues that M. Kirby' s enphysena
and chronic bronchitis did not arise out of coal m ne enploynent.
Therefore, despite Enployer’s concession of the presence of
pneunoconiosis, | will analyze the evidence to determ ne whet her
M. Kirby suffered fromlegal pneunoconi osis.

Section 718.202(a) provides four nmethods for determning the

exi stence of pneunbconi osis. Under Section 718.202(a)(1), a
finding of pneunoconiosis nay be based upon x-ray evidence. I n
evaluating the x-ray evidence, | assign heightened weight to

interpretations of physicians who qualify as either a board-
certified radiologist or “B" reader. See D xon v. North Canp Coal
Co., 8 BLR 1-344, 1-345 (1985). | assign greatest weight to
interpretations of physicians with both of these qualifications.
See Wodward v. Director, OACP, 991 F.2d 314, 316 n.4 (6th Crr.
1993); Sheckler v. dinchfield Coal Co., 7 BLR 1-128, 1-131 (1984).

The evi dence of record contains thirty-one interpretations of
five chest x-rays. O these interpretations, twenty-three were
negative for pneunoconiosis, two were positive, two X-rays were
determ ned to be unreadabl e, and four x-ray interpretations did not
address the presence of pneunbconiosis. All of the negative
interpretations were read by B-readers and fourteen of the
negative interpretations were read by dually qualified physicians.
Both of the positive interpretations were read by a B-reader.
Because the negative readings constitute the mpjority of
interpretations and are verified by nore, highly-qualified
physicians, | find that the x-ray evidence fails to support a
finding of pneunoconi osis.

Under Section 718.202(a)(2), a claimant may establish
pneunoconi osi s through autopsy evidence. The autopsy evidence of
record establishes that M. Kirby had clinical pneunoconiosis
Ther ef or e, the evidence supports a finding of clinical
pneunoconi osi s under Section 718.202(a)(2).

Under Section 718.202(a)(3), a claimant nay prove the
exi stence of pneunobconiosis if one of the presunptions at Sections
718.304 to 718.306 applies. Section 718.304 requires x-ray,
bi opsy, or equivalent evidence of conplicated pneunoconi osis.
Because the record contains no such evidence, this presunption is
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unavai l abl e. The presunptions at Sections 718.305 and 718. 306 are
i nappl i cabl e because they only apply to clains that were filed
before January 1, 1982, and June 30, 1982, respectively. Because
none of the above presunptions apply to this claim C ai mant has
not established pneunbconi osis pursuant to Section 718.202(a)(3).

Section 718.202(a)(4) provides that a claimant may establish
t he presence of pneunoconi osis through a reasoned nedi cal opi nion.
Al though the x-ray evidence does not establish pneunoconiosis, a
physi ci an’ s reasoned opi ni on nevert hel ess may support the presence
of the disease if it is explained by adequate rational e besides a
positive x-ray interpretation. See Trunbo v. Reading Anthracite
Co., 17 BLR 1-85, 1-89 (1993); Taylor v. D rector, OAP, 1-22, 1-24
(1986).

Al though each physician of record opines that M. Kirby
suffered fromclinical pneunoconiosis, there is disagreenent anong
themregarding the etiol ogy of his enphysema and chronic bronchitis
or COPD.

Drs. Naeye, Caffrey, Tuteur, Renn, Fino, Dahhan, Repsher and
Cesterling opined that M. Kirby' s enphysema and chronic bronchitis
were not caused by coal dust exposure.

Dr. Naeye revi ewed the aut opsy slides and t he nedi cal evi dence
and consultative reports of record. Although he found that M.
Kirby suffered fromclinical pneunoconiosis, he concluded that the
enphysema and chronic bronchitis were solely due to cigarette
snoking. Dr. Naeye stated that his review of the studies rel evant
to this issue indicated that “mne dust has no role or only an
insignificant role in the genesis of centrilobular enphysema...in
US mners of bitumnous coal.” (DX 18). This conflicts with the
studi es accepted by the Departnent of Labor that have found that
coal dust exposure can lead to the devel opnent of centril obul ar
enphysenma. 65 Fed. Reg. 79941-79942 (Dec. 20, 2000). Therefore,
| find his opinion to be not well reasoned and | accord it |ess
wei ght .

Dr. Caffrey reviewed the autopsy slides and the nedical
evi dence and consultative reports of record. He opined that the
“mnimal anount of [pneunoconiosis] would not have caused any
di sabl i ng enphysema or chronic bronchitis.” (EX11). In addition,
he stated that the enphysema and chronic bronchitis were
attributable to M. Kirby's snmoking history. Dr. Caffrey did not
opi ne that coal dust exposure made no contribution to M. Kirby’'s
enphysema or chronic bronchitis, but that it “would not have by
itself have caused him[sic] pulnmonary disability.” (CX 11). An



- 20 -

equi vocal or vague opinion may be given less wight. Giffith v
Director, OACP, 49 F.3d 184 (6'" Gir. 1995). | find Dr. Caffrey’s
opi nion to be vague and therefore also entitled to | ess wei ght.

Dr. Tuteur reviewed the nedical evidence and consultative
reports of record in his nedical reviews. |In his deposition, Dr.
Tuteur stated that M. Kirby' s enphysena was snoki ng-i nduced. He
reasoned that “mld coal workers’ pneunoconiosis itself doesn’t
produce enphysensa. That’'s limted to in the classic form of
progressive nmassive fibrosis, and when | say enphysema, | nean
panl obul ar and centril obul ar enphysema.” (EX 21 at 23). As with
Dr. Naeye, this reasoning diverges fromthat which the Departnent
of Labor has accepted. Those accepted studies have found that
si npl e pneunoconi osi s can cause centril obul ar enphysema. 65 Fed.
Reg. 79941-79942 (Dec. 20, 2000). Therefore, |I find Dr. Tuteur’s
opi nion to be poorly reasoned and entitled to | ess wei ght.

Dr. Renn reviewed the nedical evidence and consultative
reports of record. Dr. Renn al so opined that M. Kirby' s enphysenma
and chronic bronchitis were snoking-induced. He stated that coal
m ne dust causes focal enphysema and not <centrilobular or
panl obul ar enphysensa. (EX 6 at 29-31). In addition, Dr. Renn
concl uded that even if coal dust exposure had caused himto suffer
i ndustrial bronchitis that it would have disappeared within six
mont hs of cessation of exposure. (EX 6 at 31). He stated that as
M. Kirby' s bronchitis continued for years after his retirenent
frommning, it could not have been caused by coal dust exposure.
As above, Dr. Renn’s views on the potential causes of centril obul ar
enphysema are at odds with the Departnent of Labor’s accepted
st udi es. Likewise, Dr. Renn’s views on industrial bronchitis
diverge with that of the Departnment of Labor. 65 Fed. Reg. 79939-
41, 79969-72 (Dec. 20, 2000). Therefore, | find Dr. Renn’s opi nion
to be poorly reasoned and | assign it |ess weight.

Dr. Fino opined that it is possible for pneunoconiosis to
cause a breathing inpairnment even though the pneunbconiosis is
undet ect abl e on an x-ray. However, he also stated that M. Kirby’'s
breat hi ng inpairnment was not caused by pneunoconiosis as “his
pneunoconi osi s was only di agnosable at autopsy” and so therefore

could not have caused significant obstruction. | find this
reasoni ng to be equi vocal and assign his opinion di mnished wei ght
since his opinionin that regard is not explained. In addition, he

reviewed and criticized various studies that analyzed coal dust
exposure and obstructive lung di sease. He discredited the majority
of the studies due to “selection bias” and that many of the studies
were done “prior to the institution of dust regulations.” (EX 14).
The Departnent of Labor disagreed with Dr. Fino when it addressed
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many of these studies and Dr. Fino' s viewpoint in the Decenber 20,
2000 Anmendnments to Act. 65 Fed. Reg. 79939-79942 (2000).
Therefore, as the foundations of Dr. Fino’s opinion diverge from
what the Department of Labor has found acceptable, Dr. Fino’s
opinion I find to be not well reasoned and I assign it less weight.

Dr. Dahhan opined that M. Kirby's chronic bronchitis and
enphysena were not due to coal dust exposure as his exposure ended
with his 1992 retirenent fromcoal m ning, which was “a duration of
absence sufficient to cause cessation of any industrial bronchitis
he may have had.” (EX 8). 1In addition, Dr. Dahhan noted that M.
Kirby did not suffer fromfocal enphysenma for the proposition that
his centrilobul ar and panl obul ar enphysema could not have been
caused by coal dust inhalation. These views are divergent from
t hose accepted by the Departnent of Labor. Therefore, | find Dr.
Dahhan’ s opi nion to be poorly reasoned and entitled to | ess wei ght.

Dr. Repsher al so opined that coal dust exposure causes only
focal enphysema and not centril obular or panlobular. As this view
is at odds with the studies accepted by the Departnent of Labor, I
find Dr. Repsher’s opinion to be poorly reasoned and entitled to
| ess wei ght.

After review ng the autopsy slides and t he nedi cal evidence of
record, Dr. Qesterling opined that neither M. Kirby s enphysenma
nor chronic bronchitis were caused, even in part, by coal dust

exposure. He stated that any bronchitis M. Kirby would have
suffered from coal dust exposure would have subsided after his
retirenent. (EX 19). He also notes that panlobular enphysema

coul d not be caused by coal dust exposure. Although Dr. QCesterling
reports the presence of centril obular enphysema in the lung tissue
represented in the autopsy slides, he attributes its cause solely
to cigarette snmoking without considering the effects of coal dust

exposure. | find Dr. Qesterling’s opinion to be poorly reasoned
and di vergent fromthe studi es accepted by the Departnent of Labor.
Therefore, | assign it |ess weight.

Drs. Heidingsfelder, Geen, Cohen, H nkanp, Guariglia and
Koenig opined that M. Kirby' s enphysema and chronic bronchitis
resulted, in part, fromcoal dust exposure.

Dr. Hei di ngsfel der perforned the autopsy and the m croscopic
exam nation thereafter; however, an autopsy prosector’s opinionis
not entitled to nore weight than the opinion of a reviewng
pat hol ogi st. Peabody Coal Co. v. McCandl ess, 255 F.3d 465 (7" Cir.
2001). Infinding that M. Kirby' s COPD arose out of a conbination
of coal dust exposure and cigarette snoking, Dr. Heidingsfelder
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opined that the effects of those exposures are not always
separable. | interpret his statenent to nean that either of these
mal adi es coul d have independently caused the COPD but that it is
difficult to distinguish the extent of the separate contri butions.
| find this opinion to be well docunented and reasoned and | assign
it full weight.

Dr. Green exam ned t he autopsy slides and t he nedi cal evi dence
of record. Dr. Geen concluded that M. Kirby' s snoking and coal
dust exposure both contributed to his enphysema and chronic
bronchitis. This conclusion was based on his findings on the
autopsy slides, his review of the nedical evidence of record and
the results of research and studies performed by him and other

experts in occupational |lung diseases. | find his opinion to be
wel |l docunented and reasoned. Dr. Geen has devoted his
pr of essi onal career to occupational |ung di sease, with enphasis on
pneunoconi osis suffered by coal m ners. He is the author of a

t ext book on occupational |ung di sease as well as nunerous articles
addr essi ng pneunoconi osis from 1979 until the present. Several of
Dr. Green’s studi es have been accepted by the Departnent of Labor.
65 Fed. Reg. 79939-79942 (2000). | find that Dr. Geen's well-
docunented and reasoned opinion together wth his superior
credentials entitle his opinion to great weight.

Dr. Cohen reviewed the nedical evidence and consultative
reports of record in reaching his conclusions. Citing to several
publ i shed st udi es, he opi ned that based on the nedi cal evi dence and
M. Kirby’s work and snoking histories that his enphysema and
chronic bronchitis were caused by both coal dust exposure and
ci garette snoking. | find his report to be well docunmented and
reasoned. In addition, Dr. Cohen has substantial experience in
pul monary nedicine, as shown by his current positions and
appointnents in the pulnonary nedicine field and focus on coa
wor kers’ pneunoconi 0Si S. Therefore, | assign his opinion nore
wei ght .

After review ng the nedi cal evidence and consultative reports
of record, Dr. Hinkanp opined that M. Kirby's “severe enphysema
and chronic bronchitis resulted from both occupational coal dust
exposure and tobacco abuse.” (CX 3). Dr. H nkanp considered the
anount of exposure to both coal dust and cigarette snoking, the
anount of pneunoconiosis in the lung, work history and nedica
records in arriving at a diagnosis. | find his opinion to be well
docunent ed and reasoned regardi ng pneunoconi osi s and causati on and
| assign it full weight.
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Dr. CGuariglia reviewed the autopsy slides and the nedica
evi dence of record and concluded that M. Kirby s enphysema and
chronic bronchitis were caused by the conbination of coal dust
exposure and cigarette snoking. He stated that the “pathogenic
synergy of these two entities is well docunented in the
literature.” (CX4). However, Dr. CGuariglia did not reference the
“literature” supporting his assertion or explain the how the
findings in his exam nation of the slides allowed himto arrive at
his conclusion. Therefore, although it would tend to support the
opi nions of sone of the other physicians, | assign |l ess weight to
hi s opi ni on.

Dr. Koeni g opined that coal dust exposure contributed to M.
Kirby' s enphysema and bronchitis. In support of this assertion
Dr. Koeni g offered the nedi cal evidence of record, work and snoki ng
hi stories, and cited studies that established this connection.
find Dr. Koenig's opinion to be well docunented and reasoned and
entitled to full weight.

Al though the nedical records of Drs. Conbs and Gehl hausen
report the diagnoses of enphysema and chronic bronchitis, they do
not provide the bases for those diagnoses. Therefore, those
records are entitled to | ess weight.

In sum only the opinions of Drs. Cohen, Heidingsfelder,
H nkanp and Koenig are entitled to full weight and the opinion of
Dr. Geen is entitled to great weight due to his superior
qgqual i fications as an expert in the occupational |ung di sease field.
The opinions of Drs. Naeye, Tuteur, Renn, Fino, Dahhan and
Cesterling were discounted as the bases for their opinions were
di vergent fromthe position taken by the Departnent of Labor. Dr.
Caffrey’ s opi ni on was di scount ed because of its vague concl usi ons.
Dr. CQuariglia s opinion received less weight as it was not well
docunented. Therefore, | find that the weight of the evidence of
record supports a finding of |egal pneunoconiosis under Section
718.202(a)(4) in that M. Kirby's enphysema and bronchitis were
caused, in part, by coal dust exposure.

Causati on of Pneunobconi osi s

Once pneunoconi osi s has been established, the burden is upon
the C ai mant to denonstrate by a preponderance of the evi dence that
t he pneunoconi osis arose out of the mner’s coal m ne enpl oynent.
20 CF.R § 718.203(b) provides:

If a mner who is suffering or has suffered from
pneunoconi osi s was enpl oyed for ten years or nore in one
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or nore coal mnes, there shall be a rebuttable
presunption that the pneunoconiosis arose out of such
enpl oynent .

| have found that M. Kirby was a coal mner for twenty years,
and that he had pneunbconi osis. Claimant is entitled to the
presunption that his pneunoconi osis arose out of his enploynent in
the coal m nes. Regarding clinical pneunoconiosis, all physicians
of record opine that this condition arose out of coal mne
enpl oynent . Enmpl oyer concedes that M. Kirby’s clinica
pneunoconi osis arose out of coal mne enploynent. As di scussed
above, there is disagreenent anong the physician’s of record as to
whet her M. Kirby's enphysema and chronic bronchitis arose out of

his coal mne enploynent. As | have found that M. Kirby’'s
enphysema and chronic bronchitis did arise out of coal mne
enpl oynent, I find that Claimant’s clinical and | egal

pneunoconi osi s arose fromhis coal m ne enpl oynment.

Deat h and Causati on

Claimant is entitled to benefits as the Mner’s survivor if
she denonstrates that his death was due to pneunobconi osis. 30
US C § 901(a); 20 CF.R § 718.205(a). 20 C.F.R § 718.205(c)
provi des that:

For the purpose of adjudicating survivors’ clains filed
on or after January 1, 1982, death will be considered to
be due to pneunoconiosis if any of the followng criteria
is net:

1. Were conpetent nedi cal evidence established that
the mner’s death was due to pneunopconi osis, or

2. \ere pneunoconi 0Si s was a substantially
contributing cause or factor l|eading to the
mner’s death or where the death was caused by
conplications of pneunobconiosis, or

3. Were the presunption set forth at 8718.304 is
appl i cabl e.

4. However, survivors are not eligible for benefits
where the mner’s death was caused by traumatic
injury or a principal cause of death was a
medi cal condition not related to pneunoconi osi s,
unl ess pneunobconiosis was a substantially
contributing cause of death.
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5. Pneunoconiosis is a “substantially contributing
cause” of a mner’'s death if it hastens the
m ner’' s deat h.

The United States Court of Appeals for the Seventh Crcuit,
W thin whose jurisdiction the instant case arises, has held that
pneunoconiosis wll be considered a substantially contributing
cause of the mner's death if it actually hastened the mner's
death, even if only briefly. Zeigler Coal Co. v. D rector, OAP
[Villain], 312 F.2d 332, 334 (7'M Cir. 2002); Peabody Coal Co. v.
D rector, OANP [Railey], 972 F.2d 178, 16 BLR 2-121 (7th Cr.
1992). d aimant has the burden of denonstrating by a preponderance
of the evidence that pneunobconiosis was a substantially
contributing cause of the Mner’s death. The Supreme Court of the
United States relates the term"preponderance of the evidence," to
"the degree of proof which nust be adduced by the proponent of a
rule or order to carry its burden of persuasion in an
adm ni strative proceeding." See, Steadman v. SEC, 450 U.S. 91, 101
S.C. 999 (1981). If that degree is a preponderance, then the
initial trier of fact nust believe that it is nore |ikely than not
that the evidence establishes the proposition in question. /d.

The Death Certificate listed Sepsis-Strep, pneunonia and
pneunoconi osis as the causes of M. Kirby' s death. Dr. Gehl hausen
signed the Death Certificate. He had treated M. Kirby for
respiratory infections and other ailnments during hospital stays
fromApril of 1996 until his final hospital adm ssion in March of
1999. Therefore, Dr. Gehlhausen was famliar with M. Kirby's
condi tion. Al though the Death Certificate was signed after the

autopsy had been perforned, it Ilacks explanation of how
pneunoconi osis contributed to M. Kirby' s death. A Death
Certificate stating that pneunoconiosis contributed to the mner’s
death wi thout further explanation is insufficient. Bill Branch

Coal Co. v. Sparks, 213 F.3d 186 (4" Cir. 2000). Dr. Gehl hausen
recorded in the notes of M. Kirby' s final hospital adm ssion that
he suffered from pneunoconiosis and reported that it acted
secondarily to M. Kirby's death. The notes do not reveal the
basis for that diagnosis. The record contains no further
expl anation by Dr. GCehl hausen for his findings. As a result, |
assign the Death Certificate | ess weight.

Sonme of the physicians of record opined that right-sided cor

pul nronale played a role in M. Kirby's death. There is
di sagreenent anong t hose physi ci ans as to whet her the cor pul nonal e
was attributable to pneunoconi osis. Dr. Geen opined that

pneunoconi osis contributed to cor pulnonale in M. Kirby' s case.
(CX 2). He concluded that enphysema and chronic bronchitis, caused
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in part by coal dust exposure, burdened the heart causing cor
pul nonal e. (CX 7 at 15). In addition, he stated that clinica
pneunoconi osis contributed to cor pulnonale in this case by
physically narrowing the arteries. (CX 7 at 43-44). Dr. Geen
reported evidence of cor pulnonale fromthe autopsy slides which
showed that the right heart thickness was twi ce that of a normal
heart. (CX 7 at 44).

Dr. Naeye al so found evidence of cor pulnonale in his review
of the autopsy slides. Dr. Naeye opined that cor pul nonale was a
result of “a genetic predispositionto small pulnonary arteries to
contract with |low I evels of oxygen in the surrounding tissues and
chronic al veol ar hyperventilation which in turnis the consequence
of centril obul ar enphysema.” (DX 18).

Dr. Tuteur agreed that there was evidence of cor pul nonale.
However, he reported that there was insufficient “severity and
prof usi on of scar tissue to cause pul nonary hypertension that woul d
cause cor pul nonale.” (EX 21 at 31). He attributed the cor
pul nonale to M. Kirby's centril obul ar enphysenma

Dr. Dahhan found that M. Kirby’'s mld sinple pneunoconiosis
was insufficient to cause the devel opnment of cor pul nonale. Dr.
Dahhan further opined that the nedical data showed no evidence of
cor pulnonale. He did find evidence of pul nonary hypertensi on, but
did not offer the etiology of that condition.

Dr. Repsher opined that while pneunoconiosis can |lead to cor
pul monale it is “quite uncomon and rarely seen with coal workers’
pneunoconiosis.” (EX 20 at 72). He attributed cor pulnonale to
M. Kirby’' s snoking-induced obstructive diseases. (EX 15).

Dr. Qesterling determ ned that enphysema caused pul nonary
hypertension which lead to cor pul nonale. He opined that as
enphysenma was the cause, cor pulnonale could not be attributed to
coal dust exposure. (EX 19).

Dr. Caffrey did not opine as to the etiol ogy of cor pul nonal e.
Drs. Heidingsfelder, Conbs, Gehlhausen, Renn, Fino, Cohen
GQuariglia, H nkanp and Koenig did not address the presence or
absence of cor pul nonal e.

As di scussed above, Dr. G een’s opinionis well docunented and
reasoned and he possesses superior qualifications. | assign his
opi nion great weight. The remai ning physicians who addressed the
presence and etiology of M. Kirby's cor pulnonale based their
reasoning on the notion that coal dust exposure cannot cause
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centril obul ar enphysema. As noted above, | find their opinions to
be poorly reasoned and assign them | ess weight.

Each of the physicians who addressed the cause of M. Kirby’'s
deat h opi ned that his enphysema and chronic bronchitis contri buted
to his death. Dr. Geen opined that M. Kirby' s clinical
pneunoconi osis al so contributed to his death. Although pneunonia
was the primary cause of death, each physician found that these
obstructive inpairnents hastened his death. As was stated, Dr.
Geen’s well docunented and reasoned opinion as well as his
superior qualifications entitle his opinion to great weight. I
have found that the nedical evidence supports a finding that M.
Kirby suffered fromclinical and | egal pneunoconiosis. M. Kirby's
| egal pneunoconi osis conprised the enphysenma and chronic
bronchitis. | have found that the nedical evidence supports a
finding that M. Kirby' s enphysema and chronic bronchitis were
caused by coal dust exposure during coal mne enploynent. As all
the physicians of record addressing cause of death found that
enphysema and chronic bronchitis contributed, | conclude that M.
Kirby’s death was hastened by his clinical and | egal
pneunoconi osi s.

Empl over’s Liability to Ms. Kirby's Survivors

Enpl oyer designated as an i ssue whether in the event of Ms.
Kirby’s death prior to the final adjudication of the claim
Enmpl oyer would be |iable for paynent of benefits to her estate,
heirs or assigns. The record indicates that Ms. Kirby is
currently living. Therefore, |I find this issue to be noot and w ||
not address it.

ENTI TLEMENT

In the case of a widow who has shown a mner’s death was due
to pneunoconi osis, benefits commence wth the first day of the
month in which the mner died. Based upon ny review of the record,
Caimant, Mldred M Kirby is entitled to benefits commenci ng March
1, 1999. (DX 27)

ATTORNEY FEE

Claimant's counsel has fifteen days fromthe date of receipt
of this decision to submt an application for an attorney's fee.
The application nust be served on all parties, including C aimnt,
and proof of service nust be filed with the application. The
parties are allowed fifteen days followng service of the
application to file objections to the fee application. If no
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response is received wwthinthis fifteen day period, any objections

to the

In preparing the attorney’ s fee application,

requested fees will be deened wai ved.

the attenti on of

t he

counsel is directed to the provisions of Sections 725.365 and
725.366. According to these provisions and applicable case | aw,
the fee application of Caimant’s counsel shall include
fol | ow ng:

1. A conplete statenent of the extent and character of

each separate service perforned shown by date of
per f or mance;

An indication of the professional status (e.g.,

attorney, paralegal, law clerk, lay representative,
or clerical) of the person perform ng each quant um of
wor k and customary billing rate;

A statenment show ng the basis for the hourly rate
bei ng charged by each individual responsible for the
renderi ng of services;

A statement as to the attorney or other lay
representative' s experience and expertiseinthe area
of Black Lung | aw

A listing of reasonable wunreinbursed expenses,
i ncludi ng travel expenses; and

A description of any fee requested, charged, or
recei ved for services rendered to the cl ai mant before
any state or federal court or agency in connection
with a related matter.

Thomas E. Johnson, counsel for Claimant, will have twenty (20)

days follow ng the exhaustion of al

his attorney fee application.

foll ow

appeals within which to file

ORDER
The Enployer, O d Ben Coal Conpany, is ordered to pay the
ng:
To Caimant, all benefits to which she is entitled

1

under the Act commencing March 1, 1999;
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2. Todaimant, all nedical and hospitalization benefits
to which she is entitled commenci ng March 1, 1999, or
ot herwi se provide for such service;

3. To the Secretary of Labor, reinbursenent for any
paynments that the Secretary has made to d ai nant
under the Act. The Enpl oyer may deduct such anounts,
as appropriate, fromthe anount that it is ordered to
pay under paragraphs 1 and 2 above. 20 CF.R 8
725. 602

4. To Caimant or the Black Lung Disability Trust Fund,
as appropriate, interest at the rate established by
Section 6621 of the Internal Revenue Code of 1954.
Interest is to accrue thirty days fromthe date of
theinitial determ nation of entitlenent to benefits.
20 CF. R 8 725.608.

ii—

RUDOLF L. JANSEN
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS: Pursuant to 20 C.F.R 8§ 725.481, any
party dissatisfied with this Decision and Oder may appeal it to
the Benefits Review Board within thirty (30) days fromthe date of
this Decision by filing a Notice of Appeal with the Benefits Revi ew
Board at P.O Box 37601, Washington D.C. 20013-7601. A copy of
this Notice of Appeal also nust be served on Donald S. Shire,
Associate Solicitor for Black Lung Benefits, 200 Constitution
Avenue, N.W, Room N-2117, Washington, D.C. 20210.




